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Federal Communications Commission
1919 M Street, N.W.

Room 832

Washington, D.C. 20554

Re: CC Docket No. 98-79; CCB/CPD 97-30
Dear Mr. Casserly:

This letter is to follow up on the meeting you had recently with Cindy
Schonhaut, Senior Vice President of Government and External Affairs, ICG
Communications, Inc. (“ICG”), and Michael Carowitz and the undersigned, counsel to
ICG. In our meeting we discussed the Commission’s forthcoming action in the above-
referenced docket and possible options for the Commission to take to ensure that the
Commission’s forthcoming order in the tariff investigation does not have any unintended
impact on reciprocal compensation for dial-up calls to Internet service providers (“ISPs”).

Yesterday, yet another state, Calitornia, has joined 21 other states in finding that
dial-up calls to ISPs are local, intrastate calls that are subject to reciprocal compensation.
No state has found to the contrary. In a press release issued by the California Public
Uudlities Commission (“California PUC”), as well as in the draft decision that was
circulated prior to the state commission’s action, the California PUC stated that its

determination that [calls to ISPs] are local calls aligns with the FCC’s
report on Universal Service which indicates that internet access
includes more than one component — a connection over a local
exchange network and an information service. Since these calls are
local calls, reimbursement for their costs is guided by the
interconnection agreements between local service providers.

Once again, in the face of continuing state decisions finding that calls to ISPs are
local, we urge the Commission to recognize that such calls are imtrastate in nature and
within the states’ Section 252 authority over interconnection agreements. The
Commission should avoid taking any action in the above-referenced proceeding that would
upset the careful balance envisioned by the Telecommunications Act of 1996. Instead,
consistent with the integrity of the Act, the Commission can respect state authority by
allowing the tariffs for DSL service to stay in effect because DSL service can have interstate

. 1177 Avenue of the Americas » 41st Floor « New York, New York 10036-2714
STBTI3NE: VToLB0C Tel (212) 835-1400 » Fax (212) 997-9880
betp://www.dsmo.com




applications. The Commission should not make a determination about the jurisdictional
nature of calls to ISPs in these proceedings.

For your convenience, I have attached both the California PUC’s press release
and its draft opinion.

Please call me directly if you have any questions or concerns.

Very truly yours,
Mot H Mmoo
Albert H. Kramer

AHK/mjo
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California Public Utilities Commission
4107 S. Broadway, Rm. 5109, Los Angeles CA 90012

CONTACT: Kyle DeVine October 22, 1998 CPUC - 551
213-897-4225 H6 (R94-04-043)

CPUC MAINTAINS JURISDICTION OVER ISP CALLS

The California Public Utilities Commission (CPUC) today affirmed jurisdiction
over telephone calls between consumers and Internet Service Providers (ISPs), and
determined that they are local calls if they are completed within the callers local
service area. Thus, when that local call begins from one local phone company’s
network and ends at another local company’s network, the ariginating company pays

the cost of terminating the call.

Typically, an ISP provides internet access to its customers by providing local
telephone numbers for customers to dial to reach the ISP. Disputes have arisen over
whether tha CPUC or the Federal Communhications Commission (FCC) has
jurisdiction over these calls and how to bill them. The CPUC’s determination that
they are local calls aligns with the FCC’s report on Universal Service which indicates
that internet access includes more than one component - a connection over a local
exchange network and an information service. Since the calls are local calls,
reimbursement for their costs is guided by the interconnection agreements between
local service providers. The agreements state that costs for local calls which oniginate
from one carrier and end at another will be covered by the ariginating ecarrier.

The telephone numbers ISPs provide are usually within a consumer’s local
phone service area - often referred to as the LATA. Depending on the distance
between the caller and where the number resides, the consumer’s cost for the call may
be covered as part of the monthly service charges or toll charges may apply. O
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Draft Alternate Decision of Commisgioner Duque  (Revised 10/8/96)

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking on the
Commission’s Own Motion into Competition for « Rulemaking 95-04-043
Local Exchange Service. (Filed April 26, 1995)
Order Instituting Investigation an the Investigation 95-04-044
Cammission’s Own Motion into Competition for (Filed April 26, 1995)
Local Exchange Sexvice. -

OPINION

By this order, we affirm our jurisdiction over telephone traffic between end
users and Internet Service Praviders (ISPs), and seek further information to
determine what pricing polides, consistmt with applicahle statutes, best serve
California’s needs for an advanced telecommunications infrastructure. We
therefore defer ruling at this time that such calls are subject to the bill-and-keep
or reciprocal compensation provisions of applicable interconinection agreements
until we mote closely examine this policy issue.

~

1 Under standard veciprocal compensation provisions of interconnection contracts, the
cost of providing access for a customer’s local call that ariginaies from ane local
exchange carzier’s network and ferminates an another local exchange carrier’s network
is antributed to the carrier from which the call originated. (47 CFR Sec. 51.701(e), 51.703
(1997).) Such “local” calls are distinct fram “long distance” calls which merely pass
through interexchange switches and invalve access charges rather than reciprocal
compensation fees. -



DRAFT

Background |

On March 18, 1998, the California Telecommunications Coalition
(Coalition)? filed a motion in the Local Competition Dacket seeking a ruling
regarding the jurisdictional status and billing treatment of telephane calls
utilizing a local exchange mumber to access I5Ps. Disputes have arisen in
interconnection agreements over which carrier should pay for the cost of
terminating calls originated by customers of the incumbent local exchange carrier
(ILEQ) to access ISPs which, int turn, are telephone customears of a competitive
local carrier (CLC). Typically, an ISP purchases telephone linies located within
the local calling area of its customers ta provide Internet access hy having the
mﬁdamdnmwovamodeml@mMm Such calls are
rated as local, thus allowing the caller to utilize the ISP’s service without
incurring toll charges. The ISP then converts the analog messages fram its
customers irto data “packets” that are sent through its modem to the Internet
and its hast computers and servers warldwide.

The Coalition seeks a Commission arder affirming that such calls to 15Ps
should be treated as local calls, under Commission jurisdiction, and subject to the
bill-and-keep or reciprocal compensation provisions of applicabie
intercormection agreements. The Coalition seeks generic resolation of this issue
within R.95-04-043, \the Local Competition Docket in light of the position
advanced by Pacific Bell (Pacific) claiming that calls to an ISP constitute interstate
calls. Pacific believes such calls are not subject to this Commission's juyisdiction,

=Forpurpossoftl\eMouomﬁ\eCoahuoncmsistsofﬁm ICG

parues:
Telecom Group, Inc., Telepory Cammunications Gyoup, Inc, Ma Telecammunicatians
Corporation, Sprint Communications Co., LP., Time Wamer AxS of California, LP.,
Teligent, Inc., California Cable Televisian Association.



and do not qualify for the reciprocal compensation asrarigements which are
applicable only to local calls. The Coalition claims that, as a result of Pacific’s
position, CLCs are being unfairly deprived of compensation for terminating ISP
traffic. Two complaint cases curmrently pending before the Commission raise this
same jssue in the context of specific interconnection agreements in dispute. The
Coalition expresses concern that the two compleint cases are likely only the first
of many more disputes to come if the Commission does not resolve this issue
generically in this proceeding.

Responses to the Coalition's motion were filed on April 2, 1998. Responses -
in suppoart of the motion were filed by various parties representing CLCs.
Responses in opposition to the motion were filed by the two large incumbent
local exchange cartiers (ILECs), Pacific and GTE Califomia (GTEC), and by a
group of small ILECs3 On April 16, 1998, the Coalition filed a reply to the
responses of Pacific and GTEC. On May 8, 1998, Pacific and GTEC each filed a

further response to the reply of the Coalition. We have taken parties” comments
into account in resolvmg this dispute. v

Position of Parties
TheCoahhonargusﬂﬂtISPtrafﬁcmisﬂ\edeﬁzﬁﬁonofalocalcaﬂ.and
is subject to this Commission’s jurisdiction as intrastate traffic, subject to
reciprocal compensation requitements. The Coalition measutes call
' “termination” at the point where the call is delivered to the telephone exchange
service bearing the called munber.- The Coalition claims that where an ISP uses a

3 The small ILECs filing commenits were Bvans Telephone Company, Happy Valley
Telephone Company, Homitos Telephone Company, Kermatt Telephotie Co., Pinniacles
Telephone Company, The Siskiyou Telephone Compatty, The Volcano Telephorie
Company, and Winterhaven Telephone Company.
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phone line located within the Incal calling area of its customers, the calls to the
ISPtemm\atewlmnthelSP'smndemanswersﬂ\ecuswmem’mcouungmnswer
local phone lines.

'ﬂ\eCoaIltmnt’nusvwWSISPsermceasconsututmgtwosepambe
segnmts.meﬁxsbofwhmhmabaaclomltelecommmnonsewmm&tﬁte
end user's call terminating at the ISP modem. The Coalition views the second
segment as a separate data transmission which does not involve
telecommunications service, but which is an enhanced information sexvice
utilizing worldwide computer networks. If the call did not terminate at the ISP
modenureasm\sﬂueCaahumﬁ\m&erSPwouldhavetobea
telecommunications carrier, providing long distance service. Yet, the ISP is
treated as a customer by the underlying telecommunications carriers providing
the ISP service. In further support of its view that ISP traffic is intrastate in
nature, the Coalition cites the FCC's Access Charge Order which prescribes that
Information Service Providers may purchase services from [LECs under the same
intrastate tariffs available to end users.

Oﬁ\&pamsmptesamngCLCs supportd\eCoahtwnsmonon arguing
that they have developed business plans based in part an the current industry
practice of reciprocal compensation for local calls to I15Ps. The CLCs state that the
dispute aver this issue creates an unacceptable level of uncertainty, warranting
expedited Commission action affirming that current industry practice is carrect.

The [LECs appose the Coalition’s motion, arguing that ISP traffic is not
local, but is interstate in nature, and thus, not subject to this Commission’s
jurisdiction. As such, the [LECs argue that the Comumission has no anthority to
require reciprocal compensation for termination of ISP traffic, which they claim is
subject exclusively to FCC jurisdiction. ' '

OCT 16 *'9B 14:13 PARGE. 83
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Pacific acknowledges that the FCC has permitted ISPs to purchase ILEC

services under intrastate tariffs and has exempted ISPs from access charges, but
characterizes such actions merely as indicators that the FCC has jurisdiction over
these sexvices, but has d_ioeenfot policy veasans to forbear from treating the calls
as interstate with respect to access charges. The ILECs claim that the very fact
that the FCC has exempted Information Service Providers from federal access
charges demonstrates that it has jurisdiction over such calls, otherwise the FCC
would have had no authority in the first place to grant an exemption for such
calls, |

The ILECs deny that calls to ISPs “terminate” at the ISP’s modem, but
argue that such calls remain in transit thyough the modem for further relay acyoss
state and national boundaries via the Internet. As such, the ILECs defin2 ISP
traffic as interstate based on the fact that the ISP sends and receives data
gansmitted to its local customers which may involve access to computer
networks located outside of California ov even outside of national bonndaries.
GTEC argues that a communication must be analyzed, for jurisdictional
;nu;xxu!bironniEihuxqﬂﬁcw;u:hscﬁnuqﬂeﬁohu<311R25eéks]xldravvaunaxudogy
tununuautheinmenauxﬁauasadmdhhq;o&tnhnsuuecﬁdhscflawq;dnﬂanceczuzuns

 and the transmission perfarmed by the [SP modem, cozmectmg to worldwide
web sites.

GTEC argues that ISP calls involve both intrastate and interstate elements,
and as such, are inseverable for jurisdictional purpases. GTEC cites the Memory
Call case, argming that in it, the FCC applisd an end-to-end afalysis to BellSouth's
‘nncenunlservﬁxeh:canchndethntxtvvasmuusdununuﬂkynnunsuue;evanjiunthzt
utilized an intrastate call forwarding sexvice to allow ont-af-state callers to
retrieve messages. GTEC argues that a similar analysis should apply to ISP

PAGE. 84
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traffic, thereby rendering it jurisdictionally interstate. (Pefition for Emergency
Relief and Declaratory Ruling Filed by BellSouth Corp, 7 FOC Red 1619 (1992),)

| The small ILECs raise concern aver the impact on their aperations if the
Commission ruled that ISP traffic be assigned to the intrastate jurisdiction. The
rates and revermes of the small IL EC<” depend in large measure on calculations
based an intra-and-interstate calling traffic ratios. The small JLECs claim that the
pomﬁdmmesfﬁfscausedbyﬁwchmmmﬁsdicﬁomlaﬁigrmﬁof
the sort addressed in the Motion are so significant that Cangress requires such
matters to be referrid to the Federal-State Joint Board. The small ILECs question
ﬂxepmsd:cuonofﬁxe(kmmussontnmﬂawranydeddeﬁtepmsdxcmm
assignmentt of any traffic.

| The Coalition also presents a summary of rulings which have been issued
by other state commissions concerning whether reciprocal compensation should
apply to local calls terminaring with ISP end users. The Coalition claims that
every state commission that has issued a final decision on this issue has ruled
that reciprocal compensation should apply to such calls. While acknowledging
that such actions are not binding on this Commission, the Coalition views snch
deusxmuasusefulmfomtaumyﬂlusimmghowod\erpmsdtcdomfacedmm
this same issue have resolved it. In addition, the National Association of
Regulatory Utility Commissioners (NARUC) passed a resolution at its November
1997 meeting concluding ISP traffic should remain subject ta state jurisdiction.

GTEC discounts the significance of the orders from other jurisdictions cited

by the Coalition, arguing that most of the cited orders merely invalved
intercanmection complaints under specific contracts or arbitration proceedings
w!ﬁdthaxelytauchedupontheﬁf'trafﬁcisme. To the extent that the cited
orders do rule that reciprocal compensation applies to ISP traffic, GTEC claims
that the reasoning wnderlying the arders s faulty.

-6~
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Discussion

The first issue ta be yesolved is whether calls to an ISP constitute interstate
or intrastate local traffic. The question of whether ISP traffic is defined as local ot
zséﬁzennahctuusalxxuingtuxuﬂuﬁhﬁxsnuﬂtcdnscomneiﬂh&&ntheiumkxﬁcﬁmutot
1ids<:knxu:ﬁasﬂmaé ‘ .

There is no question that the Intemet services affered by an ISP involves
the transmission of information beyond the boundaries of a local calling area,
and which may, in fact, span the globe. The Internet itself is an interstate
network of computer systems. The question, however, is whether this network
of computer systems comprising the Internet can properly be characterized as a
tehxxnmmnuhﬁuuiunsruaﬁqomkfbr;nuqnxuaioiineasuzhngthetexnﬁruuﬁ:nlxﬁnmcﬂ
a telephane call to access the Internet through an ISP. Parties dispnte whether
such Internet communications can propesly be disaggregated into separate
components, one involving the telecommunications network, and ane that does
not. We must consider whether the transmission of data which occurs beyond
the [SP’s modem constifutes an indivisible part of a total telecommunications
sexvice. This question, in turn, depends on how we define a telecommunications
service and how such service is terminated.

GTEC argues that the Coalition’s attemipt to sever the ISP communicatian
into separate intrastate and interstate segments is contrary to legal precedent, but
that a communication must be analyzed, for jurisdictional purposes, “from its
inception to its completion” (See Teleconnect Co. v. Bell Te. Co. of Penn. et dl., 10

- FOC Red 1626, 1625-30 (1995), aff'd Southwestern Bell Tel. Co. 0. FCC, No. 95-119
(D.C. Dix. June 27, 1937). GTEC cites a case in which the FCC found thata
nﬂesﬂuanu=unmﬁoex~asinhmuﬂaﬁeaxu;ﬂhussudﬂecrn:Ft]:juxﬁnﬁmtkniennnxﬁhntqﬁt
the originating caller reached a local telephane munber from out of state using
foreigrrexchange and common control switching arrangement services. The

N _7-
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savkepamﬁhedugmduserh\NewYmkmcananout-of-stawmsmmerby
dialing a local number and paying local rates. GTEC claims this case is
analogous to the dispute over ISP traffic, arguing that both instances invalve the
use of intrastate local services, in paxt, to complete an interstate call
GTEC alsa citas the Memory Call case where the FCC concluded that voice
mail seyvice 13 subject to interstate pmsdicnon even though out-of-state callers
" cauld retrieve messages wsing an intrastate call forwarding service. GTEC cites
fhe FCC findings that |
“The key to jurisdiction is the nature of the communication itself
rather than the physical Jocation of the technalogy. Jurisdiction over

interstate communications does not end at the local switchboard, it
continues o the transmission’s ultimate destination.. This

Comumissian has jurisdiction aver, and regulates charges for, the

local network when it is used in corjunction with the arigination and

termination df interstate calls.” (Pefition for Emergency Relief and

Declaratory Ruling Filed by BellSouth Cexp., 7 FCC Red 1620-21

(1852).)

We disagree with GTEC's claim that the FCC's assestion of jurisdiction
over voicemail service as cited in the Memory Call case has applicability to the ISP
issue before us here. Even ini instances where interstate services ate

- jurisdictionally “mixed” with intrastate services and facilities otherwise regulated
by the states, the FCC ruled that “state regulation of the intrastate service that
affects interstate sexvice will not be preempted unless it thwarts or impedes a
valid federal policy.” (Id. at 1620 (para. €).) Thus, even if ISP traffic did invalve
the furisdictional mixing of interstate and intrastate services, state regulation of
the intrastate portion of the service would not be preempted since no federal
policy is being thwarted or impeded by requiring that such ISP traffic be
considered local The FCC has not issued any regulation on this matter.

OCT 16 '98 14:14 PAGE. 87
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Moxeovet,conmymﬁsmmmtofvoicemaﬂandtelephmeswices.
the FCC has not categarized Internet use via local phane connections as a single
end-to end telecammunications service. The FOC has instead defined Internet
connections as being distinctly different from interstate long-distance calls. For
example, in its decision not ta apply interstate access charges ta ISPs, the FCC
noted that, “given the evolution in ISP technalogies and markets since access
charges were first established in the early 1980s, it is not clear that ISPs use the
public switched network in a mariner amalogous to IXCs Jlong-distance
interexchange cartjers].” First Reportand Order In Re Access Charge Reform.
(12 FOC Red 15982 at § 345 (Released May 16, 1997).)

Likewise, in the FCC's Report and Order In Re Federal-State Joint Board on

Universal Sexvice, 12 F.CCR. 8776 (Released May 8, 1997) ("Repart and Order®),
the FCC concluded that "Internet access consists of more than one component.”

(Id. at § 83) The FCC reasaned that "Internet access includes a network
txmsmissinxicomponm, which is the cannection over a [local exchange]
network from a subscriber ta an Intemet Service Provider, in addition to the
urderlying information service* (Id.) |

The FCC has found that “Internet access services are appropriately
classified as information, rather than telecommunications, services.” Repart to
Congress in re Federal-State Joint Bd. On Universal Service, FCC 98-67 at § 78
(Released April 10, 1998). The FOC has affirmed that the categories of
“telecarnmmnications service” and “information service”™ are mutually exclusive,
The FCC further concluded that “Internet access providers do not offer a pure
transmission path; they combine computer processing, information Provisian,
and other computer-mediated offerings with data transport.* (Id.) Incontrastto
a telecommunications service, the FOC found that “[tThe Internet is a distributed
packet-switched network. . . [where the] iformation is split up into small

OCT 16 ’'SB 14:15 PAGE. 08
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chunks or “packets’ that are individnally ronted through the mast efficient path
to their destination.* (Id. at § 64.12) |

The FOC further explained how the service offered by an ISP differs from a
telecommunications service: |

“Intemnet access providers typically provide their subscribers with
the ability t mn a variety of applications ....When subscribers store
Elesonlntezmtservweprmdercamputasweshblmh'hm

pages’” on the World Wide Web, they are, without question, u

theprmnder's capability for . . . storing - .. oy making available
irformation” to others. 'l'hesemoecaxmtaccumtelybe

chavacterized frant this perspective as ‘transmission, between or
among points specified by the user’; the proprietor of a Web page
does not specify the points to which its files will be lransmitted,
becanse it does not know who will seek to download its files. Nor is
it “‘without change in the form or content,” since the appearance of
the files an a recipient's screen depends in part on the software that
the recipient chaoses to emplay. When subscribers utilize their
Internet service provider's facilities to retrieve files from the World
Wide Web, they are similarly interacting with stored data, typically
. maintained on the facilities of ejther their own Intetnet service
provider (via a Web page “cache’) ar on those of anather.
Subscribers can retrieve files from the World Wide Web, and browse
their contents, because their service provider offers the ‘capability
for. . . acquiring, .. . retrieving [and) utilizing. . . information."” (Id. at
v 26 (citations omitted); Repart and Order, 12 FC.CR 8776 at  83.)

The FCC’s description of Intemet sexvice makes it clear that the
transmission beyond the ISP modem is an information service, nota
telecommunications service. ThelSPdosxiotapmteSWimhesasdoesu

~ telecommunications carrier. and does not switch calls to other end users. Rather,
the ISP answers the call, signifying that the telecommunications service is
terminated at the ISP modem. Once the ISP cannection with the local caller is
established, the ISP uses its computer network capahilities to send and receive
dalatransmmnnsoverﬁ\em These information transmissions are

-10-
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pezfammduﬁkmgndu\nlogwswhmharemdepexﬂmtofﬂwpubhcsmﬁned
telecommunications network. Moreover, the ISP is not cestificated as a
selecanumunications carrier, and its own manipulations of data transmissions
through the Internet computer netwatk cannot properly be defined asa
telacommunications seyvice for purposes of measuring where ISP trafficis
teyminated. Likewise, the transmission of data through the Internet cannot
reasanably be construed as an interstate telecommunicatians service simply
because the Internet can route information from worldwide sources.

GTEC argues that the FCC's granting of an exemption from federal access
charges to Information Service Providers canstitutes a valid inferenice that the
FCC exclusively tegulates traffic. We disagree. The FCC's Access Charge Order
was limited to interstate ISP wraffic The FCC did not assert exclusive jurisdiction
aver intrastate ISP issues. The FCC has historically exercised its jurisdiction over
telephane carriers providing interstate enhanced services pursuant to its ancillary
jurisdiction under Title I, 47 USC, Sec. 151-155. In 1990, however, the Ninth
(:htxﬁtCkuutconshienuifheju;tiﬁcﬁnnalhsﬁecﬁ‘vhmﬁhzrﬁhefmlicouhi
preexpt the state fram the regulation of the intrastate enhanced sexvices offered
by carriers. The Ninth Circuit ruled that the state’s jurisdiction over carrier-

| provided intrastate servxoe does not infrude upan the FCC's jurisdiction dve-z
interstate enhanced services. The Ningh Circuit explained:

“[TThe broad language of Sec. 2(b)(1) [of the Cammunications Act]
makes clear that the spheze of state authority which statute “fences
off fram FCC reach ar regulation, Lowisiana P5C, 476 US at 370,

includes, at a minimum, sexvices that are delivered by a telephone
carrier “in connection with” if5 intrastate common carvier telephone

OCT 16 '98 14:15 PAGE. 10
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152(b)(1).) That these enhanced services are not themselves

provided on a common carrier basis is beside the point. Aslong as

enhanced services ave provided by enmmunications carviers over the

intrastate telephane network, the broad ‘in connection with’ .

language of Sac. 2(b)(1) places them squarely within the regulatory

domain of the states.” (Emphasis added.)

Based on the analysis above, we find that ISP service consists of two
separate companents, one of which is a telecommunications service over which
we can have juxisdiction. Under the 1996 Telecommunications Act, Cangress
sepaiately defined “telecommunications” as the “transmission, between or
among points specified by the user, of information of the user’s choosing,
without change in the farm or content of the information as sent and received.”
(47 USC 153(43).) On the other hand, Congress defined “information services™ as
“d‘eoffexingofacapabﬂity for.gmuuﬁng, acquiring, staring, transforming,
processing, retrieving, utilizing, or making available information via
telecanimunications, and incudes electronic publishing, but does not include any
use of any such capability for the management, cantrol ar operation of a
elecopumumicarions system ar the management of a telecommunications
service” (47 USC 153(20).) As an information service provider, the ISP is an end
user with respect to the termination point of a telecommunications service.

, Corisistent with the FCC's characterization aof Internet service , we
conclude that the relevant determinant as to whethes ISP traffic is intrastate is the
distance fram the end user originating the call to the ISP modem. If this distance
is within a single local calling area, then we conclude that such call is a local call,
and subject to this Commission’s jurisdiction. In cantrast to ISP calls, long
distance voice calls terminate at a remote location outside of the local calling area.

Our finding that calls to the modem of an ISP constitute loral telephone
traffic does not contradict case law finding that Internet transactions may invalve

~-12-
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interstate comerce or that the “natre” of a communication, not the physical
location of telecommumications facilities, is the proper determminant of FCC
jurisdiction. The exercise of jurisdiction by the FCC and Congress includes
authority over the Internet’s information service camponent which involves
transmissions across computer networks beyand the ISP madem and the
rransactions which occur over those netwerks. The jurisdiction of this
Commission cavers the intrastate telephone Hne canmectian between the ILEC's
end user and the ISP modem. |

The treatment of an [LLEC customer call to an ISP modem as a local call is
consistent with our Consumer Protection rules adapted in this procesding where

 we defined a “completed call or telephonic communication to be a “call ar other
telephonic communication, originated by a person or mechanical device from a
number to another number which is amwezedivyapasonor
mechanical/electrical device” (D.95-07-054, App.B, Sec. 2.5.) Based on this
definition, the ISP call is properly viewed as terminating at the ISP modem, at
which point the originating call is answered, and the ISP connection established.
Accordingly, the defermination of whether the call is local is based upen whether
the rate centers assaciated with the telephane numbers of the end user and the
ISP provider are both within the same local calling area.

Thus, we conclude that we have jurisdiction over the intrastate
telecommunications service component of ISP traffic, and thus have authority to
deem these calls Jocal.

Payment of Recipracal Compensation Fees

Parties’ Pasitions |
The Coalition claims that CLCs are being unfairly deprived of
reciprocal compensation fees for tetuunanng the ISP maffic originated by ILEC

; -18-
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refusing to treat calls ta ISPs as local calls eligible for reciprocal compensation.
Sec. 453 prohibits public utilities from granting “any preference or advantage to
any corporatinn or person” or subjecting “any corporation or person to any
prejudice or disadvantage” as to “rates, charges, service, facilities or in any other
respect ...as between classes of service.” The Coalition claims that while Pacific
collects Iocal measured usage or Zone Usage Measuzement (ZUM) Zane 3
dxargsmﬁ\epa:tyoﬁginatmgmllsmPadﬁBsownInmmtmsewice.
Pacific discriminates against CLCs by refusing to share this revenue for calls
from JLEC customers to ISPs served by CLCs. Pacific also veceives revermes on
flat rate service ($11.25 per month) aver the rate for measured rate sexvice ($6.00
per month). The Coalition cites this $5.25 per month differential as compensation
for Pacific’s costs for usage associated with flat rate service for which there is no
extra charge. Likiwise, GTEC receives usage reverue on ISP calls, ZUM Zone 3
revenues, and a $7.25 increment over measured rate service in its flat rate charge.
Because Pacific does not share any compensation received from sach
callexs with the CLC that incuss the cost to terminate the call to the ISP, the
Coalition claims such differential treatment produces an unfair competitive edge
for Pacific and vialates Sec. 453(a) and (c). The Coalition argues that CLCs are
‘ enﬁﬂadmreceivecompénsaﬁmfmtenﬁmaﬁnghboundcaﬂsind\esame
manner as Pacific and its own Internet operations do. As the volume of ISP
eraffic continues to grow at explosive rates, the Coalition argues, the CL.Cs’
burden of terminating ISP calls carrespondingly grows greater.

' Pacific denies the charge that it has violated Sec. 453, arguing that
most of its custamers pay no additional charge for each individual local call, but
are subject generally to local flat xate service. Likewise, Pacific’s customers do
mtpayZlMZmeSchargsﬁanSPcanssinneCLCsspedﬁcanyassign
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charges. Pacific clatma that ts prices of $11.25 for flat rate sexvice and $6 for
measured rate service do not even cover its costs of providing local service to its
own customers, much less the costs associated with calls fram its customers to
[SPs serviced by a CLC. Pacific argues that these prices were nat designed to
caver the costs associated with ISP nsage where customers maintain their
conmection to the ISP for extended periods of time. Thus, Pacific denies that it
collects any surplus revenues for ISP calls which can be shared with CLCs.
Pacific claims that it would be confiscatory to TLECs to require them
u:pay(Ju:sﬁn1h§hunﬁnaﬁunofnﬂ?uaﬁkLEmmm‘ﬁnuimyancﬁfheISPtnnﬁc
is ane-way, Pacific argues, the compensating per-minute termination charges
would likewise flaw asymmetrically to the CL.Cs that have the customer
relationship with the ISPs. The ILEC wonld thus pay both the costs of
originating and terminating ISP waffic.
The [LECs argue that, even if the Cammmnission cancludes that it has
~ jurisdiction over such calls, reciprocal compensation far ISP traffic should not be
autharized as a matter of policy. Because [8Ps receive calls, but aimost never
originate calls, the CLC would receive payment for terminating ISP traffic, but
would seldom, if ever, pay for termination of outgoing calls originatmg from the
Eﬂ&‘AtﬂmaﬁnneﬁnmmtheILEwamddluwmfnhemdhecaﬂcmqﬁnaﬁanc0ﬁs;ﬁus
the pex-minute charges paid to the CLC for terminating the call. The [LECs claim
such an arrangement would place an unfair and extracrdinary burden an the
carrier which originates the call. On the other hand, the CLCs argne that it is
they who are disadvantaged by the obligation to terminate calls originated by the
[LECY’ customers to ISPs.
The ILECs wam that, If ISP traffic is deemed local, and the
Commission requires that reciprocal compensation fees apply to ISP traffic, CLCs
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stand to gain millions of dallars in ane-way reciprocal compensation payments
ander intercarmection agreements with the ILECs, thereby subsidizing CLCs
businesses and undermining local competition. GTEC argues that no local
carrier would voluntarily serve a subscriber if it stands to pay more in yeciprocal
compensation fees than it receives for providing local telephone sevice to the
subscriber. Pacific argues that the payment of termination fees to the CLCs for
ISP traffic will create an incentive for C1.Cs to “game” the system ina
cunupeﬁthniy;nnuﬁveinaruuuaZFOtexannphmlkuiﬁccmﬁnnsthatatleastoru:CZJ:
appears to be using fees received from Pacific for terminating ISP traffic to fund
payments to ISP for traffic delivered to them. Pacific cites the marketing practice
of a Pac-Wast offer that ISPs can “get paid for offering free Internet Access.”
Pacific claims that instead of charging ISPs to carmect to the CLC netwark, the
CLC can remit some of their reciprocal ooﬁtpensaﬁan fees to pay the ISPs for
connecting the CLCs in the fivst place. Pacific believes the payment of reciprocal
compensation fees for ISP waffic creates the wroang incentives encouraging such
marketing practices. |

Discussion ‘

All matters affecting the internet have a special importance to California
and Californfans. To a large extent, the internet as we know it is the creation of
scientists, technicians, gavernment, telecommunications companies and workers
living in the Silicon Valley, a scant 20 miles south of this Commission’s San
Francisco headquarters. The Southern part of our state - the television and
motion picture industries - provides much of the high-bandwidth cantent that
t;avels over the information infrastructure of this country. With this in mind, it is
not surprising that Section 709 of the Public Utilities Code singles out these issues
concerning telecommunications infrastructure for special discussion:

-16-
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“700, The Legislature hereby finds and declares that the policies for
-telecomumunications in California are as follows:

() To continuie our univessal service carranitment by assuring
that continued affardability and widespread availability of high-
quality telecommunications sexvice to all Califomians.

(b) To encourage the development and deplaymient of new
technologies and the equitable provisian of segvices in a way which
efficiently meets consumer need and encourages the ubiquitons
availahility of a wide choice of state-of-the-art services.

() To promote economic growth, job creation, and the
substantial social benefits that will result from the rapid
implementation of advanced information and communications
technologies by adequate long-term investment in the necessary
inf : :

(d) To pmmnhe lower prices, broader consumer choice, and
avoidance of anti-competitive conduct.

(e) To remave the barriers to apen and campetitive markets
and promote fair product and price competition in a way that
. encourages greater efficiency, lower prices, and more cansumer

choice.” (P.U.Code §709)

This codified polir\:jr statement gives this Commission has a special obligation to
ascertain in advance how our regulatory decisions affect the state’s information
infrastructure.

Unfortunately, the record in this proceeding concerning the policy
implications of pricing internet traffic is inadequate. The issue of whether to
subject past, carrent, and future internet traffic to the reciprocal compensation
terms included i many. contracts was ane not squarely addressed by l‘h!s
Commission previously. We know of no arbitration ruling or Commission
decision that discusses the special pricing that the FOC has ordered for this traffic
as a cansideration affecting aqur own pricing of this traffic.

- This record stands in sharp contrast to that developed for the termination
of paging traffic. Concerning this matter, the Commission has a major precedent
that upholds the xeciprocal compensation provisions of an interconmection
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agreement ardered by.this Commission. [n this precedent involving a one-way
traffic to a paging carrier, the Court stated:

“The Court agrees with Cook and the CPUC that nothing in the Act

predudes one-way carriers such as Cook from entering into

i compensation agreements with LECs. The Actrequires

only that the agreements be “reciprocal’ in that each carrier agyees to

pay the other for the benefits it raceives from the other carxier when

the other carrier terminates a call that originates with the first carrier.

The compensation agreement between Coak and Pacific Bell does so.

Nothing in the statute’s language indicates that such compensation

agreements are not required if a disproportionate number of calls

‘will ariginate with the facilities of one carrier or if no calls will
aviginate with those of the other carrier.” (Pacific Bell v. Telecom,
Inc., US. D. C; Judgment No. C97-03990 Giv ; September 3, 1998)
k\setﬁngouxpoﬁtytegardh\gpagingcompm,ﬁm&mmissimcarefuﬁy
cansidered the imbalance of traffic flow and the unique costs associated with
paging traffic. In sharp contrast to this cansidered step, we know of no record in
the arbitrated intercannection agreements between ILECS and CLCs that either
directly addressed the imbalance in ISP traffic flow or any special pricing/costing
characteristics associated with this type of communication
To resolve the issues put before us, we will permit parties to this
proceeding to file comments limited to twenty-five pages that address the
following questions: | |
1. Da calls to ISPs have special characteristics that should affecting pricing
palicies? | |

2. Whatis the size of this issue for California? What revenue flows between
carriers result from intemet traffic? FHow can we expect these flows to change
aver time?

3. Have other regulatory jarisdictions addressed the pricing of internet access
services directly? What palicies have they adopted?

-18_
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4 Vﬂmtaﬁectswiﬂdiffuentpricmgpoﬁdahavefarﬁ\gdevdopmmtpfd\e
state’s information infrastructure? How will they affect investments in ADSL,
ISDN, and other specialized data sezvices? 4

5. What affects will pricing policies have an the entry of carriers hoping to offer
telecommuniications services in support of internet services?

6. What pricing policies consistent with corrent statutes would best sexve the
growing needs of Califomia’s telecomuanications and information
infrastructure? What pricing policies are best for Califarnia? Why?

Opening comments, limited to 25 pages, are due within 45 days of the adoption

of this order. Reply conunents, limited to 15 pages, are due 15 days after the

filing of opening comments. ‘

We also note that we take no action hege regarding the merits of the
complaints filed against Pacific Bell in separate proceedings before this
Cormission. | |

Impacts an interstate/Iintrastate Calling Ratlos

We are not persuaded by the arguments of the small [L ECs that we should
vefrain from deciding the jurisdictional status of ISP traffic because it could
adversely affect the revenues of the small ILECs which is based on intrastate-
interstate calling traffic ratios. Our miing that ISP traffic is intrastate is consistent
with the manner in which such traffic has been treated in interconnection
agreements. In any event, to the extent that a small [ EC believes it will
experience a matetial revenue unpact as a result of a change in jurisdictional
calling traffic ratios, it may seek recourse through its general rate case pracess.
Therefare, the issues resolved in this arder concerning our jurisdiction aver ISP
traffic should not have any adverse impact on the traditional manner in which
the small ILECs have determined traffic ratios far rate and revenue purposes.
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Findings of Fact _

1. Disputes have arisen in interconnection agreements over which caryier
shauld pay for the cost of terminating calls eriginated by customers of one local
carrier to access Internet Service Praviders (ISPs)-whickLint\m\.aretelephone
customers of anothiey local carrier.

2 n\equ&shonofwhetheﬂSmeﬁcissubjectmaummaﬁoncharges
depends, in part, on whether such traffic is defined as local or ms interstate, and
consequently, on whether such calls came within the juxisdiction of this

3. Provision for reciprocal campensation for call termination in
interconniection agreements anly applies to local traffic eriginating and
terminating within a local calling area.

4. ISP service is composed of two discrete elements, one being a
wlecc}imuuﬁcaﬁmsexvmebywlﬁch&leenduserconnedsm&teISPmndm
t!uoughalxalcau.ﬂ\esecmdbaingmhformaﬁonsewicebywhichﬁ\eXSP
converts the customer’s analog messages into data packets which are
individually routed through its modem to hast computer netwarks located
throughaut the warld.

5. Under the 1996 Telecommunicatians Act (Act), “telecommunications” is

defined as the "twransmission, between or among paints specified by the uset, of
infarmation of the user’s choosing, without change in the form ar cantent of the
~ information as sent and received.” (47 USC 153(43).)

6. The Act separately defines “information™ services™ as “the offering of a
capability for generating, acquiring, storing, tramformmg. processing, retrieving,
utilizing, or making available information via telecommunications, and includes
electranic publishing, but does not include any use of any such capability for the
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mmgmmt,mnmlmcpmofawlmommwmmsysmmordm
mamgementoiabelecmmunicahmssezwce. (47 USC 153(20).)

7. Even where interstate services are jurisdictionally mixed with intrastate
services and facilities othetwise regulated by the states, the FCC has ruled that
state regulation of the intrastate service will not be preempted unless it thwarts
ar impedes a valid federal policy. |

8. The US. Court of Appeals for the Ninth Circuit has ruled that state
jurisdiction over carrier-provided intrastate enhanced services such as ISP calls
does not intrade upon FCC's jurisdiction over interstate enhanced services
offered by carriers.

9. merdevantdewrmﬁwntofwhed\erISPm&mmmastahexsﬂaewhedu
betwemdtemtecatmrsassouatedwx&x&\etelephmnmnbaofanmduser
ariginating the call and the telephane number at the ISP modem where the call is
terminated are bath intrastate. '

10. If the transmissian between the rate centers associated with the telephane
numbers end user originating the call to the ISP modem lies within a single local
calling area, then such callisalocal eall,.

11. The issues resolved in this arder concerning our jurisdiction over intrastate
calls to ISPs shauld not have any adverse impact on the traditional manner in
which the small ILECs have determined traffic ratios for rate and revenue
purpases. )

12. The fact that ISP traffic flows predominantly in ane direction does not
negate the costs invalved in terminating traffic.

Canclusions of Law

1. IhisCommissionhasi\nisdicﬁonaveru'ansuﬁssionsoriginaﬁng&oman
mdnsermdtemmatmgatanlSPmademwhmbomﬁ\eenduserandnwdem
are intrastate.
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2 This Cominission has jurisdiction to jssue an oxdex ruling en whether a
wansmission terminating 8t an ISP is to be subject to the reciprocal compensation
provisions of interconnection agreements.

3. California has adopted statutary provisians to set state telecommunications
policies to guide the Commission’s regulation of telecommunications
infrastructure.

4 Itis prudentto determine how alternative palicies for pricing traffic va an
ISP rriodem will affect access to andinvstinentinCalifonﬁa's information
infrastructire.

ORDER

IT 1S ORDERED that
Parties wishing to participate in the Commission’s proceeding to
determine policies for pricing telecommunications directed to an ISP modem
~ should file and serve comments addressing the following questions:

1. Do calls to ISPs have special characteristics that should affecting pricing

licies?

2 I,V:;hat:s the size of this issue for Califarnia? Whatrevmueﬂnws between
carrieys result from internet traffic? How can we expect these flows to change
over time?

3. Have other regulatory jurisdictions addressed the pricing of internet access
seyvices directly? What policies have they adopted?

4. What affects will different pricing palicies have for the development of the
state’s informatidn infrasttucture? How will they affect investments in ADSL,
ISDN, and other specialized data services?

5. What affects will pricing palicies have on the entry of carriers hoping to offer
telecomumunications services in support of intemnet services?

6. What pricing policies cansistent with current statutes wauld best sexve the
growing needs of Califarnia’s telecommunications and information
infrastructure? What pricing policies are best for California? Why?
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Opening caxnments are limited to 25 pages and due within 45 days of adoption of
this arder. Reply comments are limited to 15 pages and due within 15 days of the
filing date of opening comments.:
_ This order is effective today.
Dated . ' , at San Francisco, California-
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Order Instituting Rulemakitig on the
Commission's Own Motion into
‘Competition for Local Exchange Sexrvice
Order Instituting lavestigation on the
Commission’s Own Motion into
Competition for Local Exchiange Secvice

R. 95-04-043
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NOTICE OF EX PARTE COMMUNICATION +.

Pursuant to Rule 1.4 (1) of the Commission’s Rule of Practice and Procedure, Pasific Bell
(U-1001-C) pmvxdes the following notice of ex parte communications,

On Thursday, Septcmba 24, 1998, Jim Callaway, President Pacific Telesis, Bill Bluse,
Vice President-Regulatoty, Pacific Bell, David Discher, General Attorney, Pecific Telesis, and
Dan Jasobsen, Executive Director Regulatory, Pacific Bell, met with Commissioner Duque-and -
Advisor T Sullivan. Themeeﬁngwu.muenedbyppiﬁenexxmdnmw&
approximately 10:30 a.m. at the Commission offices at 505 Van Ness Ave., Sah Francisco, Ca.
Reprusentatives from Pacific Bell made the fnl_lowing points: Internet calls arc not-local,
Reciprocal compensation would have a significant negative financial impact on Pacific Bell, the
policy implications on this issue are significant, other states have not addressed the policy
implications related to reciprocal compensation and some CLECs-and [XCs have agreed with
Pacific's position. . | .

The attached handout was used during the meeting.
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Lila Tam
Pacific Bell . .
* 140 New Montgomery Street, Room 2519
San Francisco, CA 94105 '
Tel: (415) 542-3820
" Fax: (415) 543-3766

Dated at San Francisco, Californis, this 28* day of September, 1998,
"Respectfully submitted,

Daniel Q. J.
Executive r - Pacific Bell Regulatory
(415) 545-1580
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